November 20, 2001

Dockets Management System

Room PL 401

U.S. Department of Transportation

400 Seventh St., SW

Washington, DC  20590

RE:  Docket No. RSPA-98-4952 (HM-223)

The National Association of Chemical Distributors (NACD) is submitting for consideration the attached comments on the Environmental Protection Agency’s Proposed Rule regarding the distribution of off-site consequence analysis information. 

Please contact me with any questions regarding NACD’s comments at (703) 527-6223 or cjahn@nacd.com.

Sincerely,

Chris Jahn

Vice President

Government & Public Affairs

Attachment
Statement of the

National Association of Chemical Distributors

on

HM-223

Background of NACD

The National Association of Chemical Distributors (NACD) is the leading association of chemical distribution companies in the United States.  Chemical distributor companies purchase and take title to chemical products from manufacturers.  Member companies process, formulate, blend, re-package, warehouse, transport, and market these chemical products. These companies collectively employ more than 20,000 workers and serve a customer base of approximately 750,000.  The typical NACD member company, nonetheless, is a small enterprise that maintains lean operations in a highly competitive market.  Most facilities operated by NACD member companies employ approximately 15-25 workers each.  NACD’s approximately 330 member companies have a vital interest in transporting hazardous materials safely.

Responsible Distribution ProcessSM (RDP)

As a condition of membership in NACD, chemical distribution companies are required to adhere to and be verified on the Codes of Management Practice of the Responsible Distribution ProcessSM (RDP).  RDP is a member-driven initiative, developed by NACD members in 1991, which promotes continuous improvement in environmental, health, and safety performance of all member companies.  Member companies' implementation of RDP includes a commitment to comply with relevant environmental, health, and safety regulations as they apply to company operations.  The senior executive in each NACD member company has formally accepted these principles. 

Members of NACD are required, as a condition of membership, to undergo independent third-party verification.  RDP requires two stages of third-party verification of a member’s written policies and procedures. Continuous improvement in environmental, health, and safety performance is taken very seriously.  In fact, NACD has terminated 12 companies for failing to comply with RDP.  Many of these companies, following their termination, realized the value of RDP to their business, and came into compliance with RDP, to become eligible for re-admission as an NACD member.

RDP has gained national and international recognition and visibility.  Insurance companies, for example, are recognizing the strength of the RDP program.  One major, national carrier offers a reduction in its premium for NACD members, based on the member company’s compliance with RDP.  In addition, this carrier provides a premium credit equal to the full cost of an On-Site MSV because its thoroughness replaces the need for the insurance carrier to send a team on-site.

National Uniformity – Key to Safety & Security 

NACD member companies are regulated by many other agencies aside from the Department of Transportation (DOT), including the Bureau of Alcohol, Tobacco and Firearms (BATF), the Drug Enforcement Administration (DEA) the Environmental Protection Agency (EPA), the Occupational Safety and Health Administration (OSHA).  However, DOT is the appropriate agency with the authority and jurisdiction to regulate chemicals in transportation.  If DOT fails to assert this authority, there is a serious risk of safety and compliance gaps. In fact, HM-223 will severely diminish national uniformity in the Hazardous Materials Regulations (HMR) and thus threaten the safety of the hazardous materials transportation industry.  

NACD has consistently advocated national uniformity for regulations governing the transportation of hazardous materials as the ultimate key to maintaining safety.  National uniformity in regulation is a primary factor in the hazardous materials transportation industry’s exemplary safety record.  HM-223 will severely damage this “safety net” by permitting local regulation of certain activities which, prior to this rulemaking, were governed solely by the HMR.  For example, there are more than 30,000 non-federal jurisdictions each having the potential to regulate hazardous materials in transportation.  It would only take a few of them to create an incomprehensible patchwork of requirements to diminish safety and slow the one million hazardous materials shipments that take place on a daily basis.

In the past, failure by RSPA to assert jurisdiction has invited state and local agencies to promulgate their own regulation for the loading, unloading and incidental activities related to the transportation of hazardous materials in contravention of the statutory preemption provision of the HMTA.  Unfortunately, HM-223 exacerbates this problem and will eventually lead to a patchwork of conflicting and confusing regulatory obligations.  The result will be over-handling of hazardous materials and more opportunities of accidents, incidents, and injuries.

Aggressive jurisdictions would be likely to start regulatory initiatives almost immediately.  Several jurisdictions have already sought to adopt their own in-plant transportation regulations and have participated actively in this rulemaking at earlier stages seeking to increase their individual regulatory authority at the expense of U.S. DOT’s.

With federal regulation removed and with federal inspections curtailed, state and municipal interests would move to adopt their own regulations with little or no transportation expertise, and little knowledge regarding the properties and characteristics of the hazardous materials they would seek to regulate.  Further, each county, city or other governmental entity would be free to adopt regulatory schemes that varied from place to place.

In addition to the significant safety concerns raised by RSPA’s ceding of authority, the long-term economic impacts could be severe.  Local environmental groups and other Not-In-My-Back-Yard (NIMBY) causes would likely demand local officials to impose requirements that would imperil the ability of plants and warehouses to remain economically viable in their current locations.  While compliance costs with the HMR could decline, it is very likely that these savings would be more than offset by the potentially dramatic increase in local regulations.

Finally, the Department of Transportation’s recently released Hazardous Materials Transportation Act (HMTA) reauthorization bill conflicts with HM-223.  The whole issue driving this proposed regulatory change was to define the boundaries of authority between DOT and OSHA due to the language error in the HMTA of 1990.  In the new HMTA proposal, DOT clearly states that the only dual jurisdiction is in the area of training.  The safety implications are clear, DOT has the expertise on hazardous materials and should be the lead federal entity on these issues.

Security

DOT is currently engaged in a wide review of safety activities related to security.  Presumably, this docket is among those proposals being reviewed.  Since HM-223 proposes that DOT relinquish its authority over much of the handling of hazmat during loading, unloading and storage incidental to transportation, NACD strongly urges the Department to reconsider this approach.

Safety and security depend upon uniform standards so that the millions of hazardous materials shipments can be prepared and transported by employees who know what the requirements for these products are.  This uniformity is equally important to local emergency response personnel.  Weakening DOT’s preemption authority does not help achieve the goal of chemical distribution safety.

Therefore, NACD believes HM-223 should be withdrawn and the concepts in the proposal should be reevaluated in the context of the new environment in which we all now live following the attacks of September 11, 2001.

Storage Incidental to Movement 

NACD is concerned about the proposal regarding storage incidental to movement.  The preamble and the proposed rule seem to conflict on whether or not temporary storage of a hazardous material delivered to a transfer facility for repackaging is one of several storage situations that is not incidental to movement and thus not subject to the requirements of the HMR.  

In addition, under the Resource Conservation and Recovery Act (RCRA), EPA storage requirements do not apply for up to 10 days if hazardous waste is packaged according to the HMR.  EPA made this policy based on the existing DOT regulations and practices.  HM-223 would create a regulatory void between delivery and the end of that ten day period for packages intended for repackaging at chemical facilities.

In addition, the abdication of authority on re-packaging would likely result in a much broader application of EPA’s Risk Management Program (RMP).  If the hazardous material meets EPA’s definition of “substance” under the Clean Air Act, the hazardous material package and the facility at which the package was stored prior to repackaging would come under RMP.  In the past, a hazardous materials package that had not yet arrived at its final destination was not considered under the RMP regime because the calculation of what materials met threshold quantities and the exact locations of those materials would constantly change.  EPA only intended RMP to cover situations where the package is in one location for a long period of time.  HM-223 does not allow a transition period; a package goes directly from storage incidental to transportation.  This change in policy would create a substantial new burden for NACD members.

RSPA's decision to relinquish authority in this area will void the HMRs, including requirements for safety handling practices such as segregation and separation, attendance and retention of emergency response information.  In addition, incidents would no longer be reported to DOT.  The result is diminished safety. 

Fixed Facilities

HM-223 has written a rule that limits responsibility over “fixed facilities.”  This is another area where RSPA is overly accommodating of state and local entities.  In fact, RSPA has authority under the HMTA to establish criteria for facilities used in handling and transporting hazardous materials.

Rail Issues

Unfortunately, DOT proposes to relinquish its authority during the loading and unloading process on railcars, to the detriment of safety.  The consequence is that there will no longer be a requirement to report unintentional releases.  This change may reduce the work load of DOT, however it will diminish the department’s ability to identify potential issues surrounding component failures such as valves, fittings, etc.  As the federal entity charged with regulating the design of specification containers which includes rail cars, this leaves a gap which will reduce, not enhance, the overall safety of rail transportation.  DOT will no longer be able to track these failures which will not be identifiable otherwise in the transportation cycle.  

NACD believes that transportation does not end when the motorized unit is disconnected from the rail car.  After that, the rail car is in storage incidental to movement.  Doing otherwise would invite state and local regulations. 

In addition, the abandonment of jurisdiction over private cares held on lease tracks within rail yards would cause such operating problems that railroads would likely no longer offer lease arrangements, and the demurrage consequences would fall upon consignees who presently use lease tracks for temporary storage of tank cars.

Loading/Unloading 

RSPA would create another safety gap by proposing to regulate the loading and unloading of hazardous materials only if the function is performed by a carrier.  This is a significant change from current policy.  No other federal agency has similar rules covering this issue and cannot fill this void.  Further, as noted earlier, incidents involving loading and unloading would no longer be reported to DOT. 

Once again, DOT seeks to diminish its ability to perform its function of providing for the safe transportation of hazardous materials by reducing the visibility of container failures - both bulk and non-bulk.  DOT’s responsibility for regulating container specifications can not be adequately met if it does not receive this type information to identify potential problems that would require changes in specifications.

Another concern is the consignee versus the motor vehicle driver unloading the trailer or tanker.  NACD fails to see where this distinction really makes much sense:  if the driver unloads it is in transportation, if the driver stands there and watches the consignee unload it is not in transportation.  There’s really no difference in either case and there shouldn’t be, the operation is the same.  The function should dictate the regulatory action, not the employer of the person performing the function.
Conclusion

NACD recognizes that HM-223 has been under consideration for a long time and a considerable amount of work has gone into drafting this product.  However, safety and security are the paramount goals of everyone today and unfortunately HM-223 falls short on both accounts.  NACD strongly encourages RSPA to consider withdrawing this rulemaking in light of these shortfalls and the new environment in which we operate.

If it chooses to move forward, RSPA needs to make a definitive statement that its statutory jurisdiction extends to any transportation-related function that affects the safe and efficient commerce of hazardous materials. RSPA should regulate the transportation-related function, irrespective of the person who performs the function, from consignor to the ultimate consignee.  At minimum, 49 CFR 173.10, 173.30 and 174.67 should be restored to ensure that the mechanics of loading or unloading hazardous material are regulated irrespective of who performs the function.  To the extent that it chooses not to exercise or to withdraw its regulatory authority, it should determine that its action does not create a regulatory gap that will adversely affect safety. 

NACD appreciates the opportunity to comment and looks forward to working with the agency to ensure the safety and security of chemical distribution in the future.
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