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The National Association of Chemical Distributors (NACD) is pleased to provide the following comments on the joint Notice by the U.S. Department of Transportation and the U.S. Department of Homeland Security on the security of hazardous materials (HazMat) shipments in rail tank cars.

NACD was established in 1971 as an international association of chemical distributor companies that purchase and take title to chemical products from chemical manufacturers and suppliers.  NACD member companies process, formulate, blend, re-package, warehouse, transport, and market these chemical products exclusively for an industrial customer base of approximately 750,000.  Approximately $18 billion of U.S. chemical industry sales are through chemical distributors, who are also actively engaged in various phases of import/export trade.
NACD’s more than 250 member companies are located in every region of the country and operate more than 900 chemical distribution locations.  NACD also has member companies in Canada and in Europe.  Member companies are largely entrepreneurial and generally service a particular geographic region and specific industrial sector.
NACD utilizes a management practice known as the Responsible Distribution ProcessSM (RDP). It is comprehensive and it embraces health, safety, the security, and the environment, and is mandatory for membership in NACD. Additionally, it is third-party verified, which has been the case since 1995. One way in which we know RDP works is demonstrated in annual reports submitted by the industry to the U.S. Environmental Protection Agency (EPA). These annual reports consistently demonstrate that chemical distributors are the lowest contributors of toxic release into the environment than all other industries required to report. Industry data also show that NACD members experience low injury and accident rates both within their facilities and while transporting HazMat on America’s highways and roads.
A. Security Plans

NACD supports regulatory oversight of hazardous materials transportation, including the security of HazMat transportation, by the U.S. Department of Transportation (DOT). NACD supported the U.S. Department of Transportation in the development of security plan requirements for hazardous materials shippers and carriers under HM-232. To assist our member companies’ compliance with HM-232, we provided training seminars and partnered with the Federal Motor Carrier Safety Administration (FMCSA) in developing and disseminating HM-232 compliance guidance. In addition to the FMCSA guidance, NACD partnered with the American Chemistry Council and the Chlorine Institute to develop the widely-distributed guidance document, Transportation Security Guidelines for the U.S. Chemical Industry, which was first developed well in advance of any regulatory action by the government.
Most importantly, however, NACD mandated new security requirements in April 2002 under our Responsible Distribution ProcessSM (RDP), which have been effective since July 1, 2002, also in advance of any regulatory requirement. Specifically, NACD’s security measures included two requirements addressing transportation of hazardous materials from the perspective of a chemical distributor. Implementation of all RDP requirements is independently verified every three years by a third-party verifier on a site of each NACD member company. Members who fail to demonstrate objective evidence of implementation under NACD’s strict third-party verification requirements are terminated from membership. During the first three years of on-site third-party verification, which began in 1998 and ended in 2002, 20 member companies were terminated from membership. The second three-year cycle of on-site verification of RDP implementation began in March 2003. To date, 114 member companies have completed an on-site third-party verification during this 3-year verification cycle. 

Our security measures focus on two aspects of HazMat transportation: first, the use of common carriers to deliver our chemical products; and, second, the security of our own transportation activities. 
For years, NACD members have been required to select third-party carriers based on  certain criteria. That criteria has included the carrier’s overall safety and fitness, compliance with HazMat regulations—including the carrier’s DOT rating—and performance reviews. Following September 11, 2001, NACD required members to also consider a carrier’s ability to demonstrate the security of the member company’s products being transported by the carrier.  
Additionally, NACD’s transportation security measures require members to address the security of their facilities and their transportation equipment, including their owned fleets of trucks. NACD advocates to its members the use of industry guidance developed by NACD, the American Chemistry Council, and the Chlorine Institute, known as Transportation Security Guidelines for the U.S. Chemical Industry.
According to the August 16, 2004 Notice, DOT and DHS are seeking information from shippers and carriers concerning the process by which their plans were developed, including “best practices” used. As previously mentioned, all members of NACD must adhere to and implement the Responsible Distribution ProcessSM Code of Management Practice, which includes security practices in the transportation of chemical products, and have their program verified once every three years by an independent, third-party verifier on-site of their facility. Plans and vulnerability assessments developed by other chemical industry associations do not address the operational characteristics of the distribution of chemicals as they apply to the chemical distribution industry. For example, existing industry “plans” may address transportation aspects of the chemical manufacturing industry, which is inherently different than the transportation aspects of a chemical distribution facility. Consequently, NACD has mandated separate membership requirements that address security that are appropriate for its members and their vulnerabilities. 
Security practices mandated by NACD’s RDP Code of Management Practice are intentionally stated broadly to ensure that NACD’s diverse membership can comply with them. Within NACD’s membership, there are companies that are simply brokers and traders that do not own or operate a warehouse and do not own rail cars or tank trucks, but do take title to chemicals and sell them to end-users through third-party logistics firms, like common carriers and public warehouses. The more common example of a chemical distributor member of NACD, however, is a facility that has a warehouse and an operational fleet of tank trucks.
The security measures mandated by NACD apply generally to all members regardless of chemical type. Because NACD represents chemical distributors that handle, store, and transport numerous different types of chemicals, our requirements are not task-specific so that they may be implemented by a diverse array of distribution facilities.

Despite requests by NACD to the Department of Homeland Security to assist in the development of a vulnerability assessment model specific to the chemical distribution industry, no model has yet been developed. Therefore, NACD has now embarked on developing a model, which we hope to have completed by June 2005. We still hope to have DHS’s assistance, either in the development of the model or the testing of it. NACD would not oppose the approval by DHS of security plans submitted by NACD members as long as the mandatory security measures under NACD’s Responsible Distribution ProcessSM are acceptable and that DHS’s criteria are consistent with or the same as the current framework under DOT’s HM-232 rule. NACD wants neither differing criteria for security plans nor two separate security plan criteria.

B. Identification of Materials and Hazard Communication

HazMat employees employed by NACD member companies are trained and therefore familiar with the types of hazardous materials designations and identifying marks that currently exist. We would be concerned with any proposal that advocates the removal of these identifying marks, such as placards, without a method to continue to clearly identify the type of hazardous material contained inside of a container.  NACD would consider altering the type of picture or identifying marks, but we do not advocate the complete removal of this valuable means of communicating the hazard of the contained substance, absent some methodology that enables first responders to quickly and accurately determine the contents of a container in transportation. But first responders are not the only ones on a “need to know” basis. Clearly, employees and customers in a position to prevent accidents must also have easy access to this vital information. 

The likelihood of an incident occurring as the result of the lack of hazard communication data either to the first responder, to an employee of a distribution facility, or one of the distributors’ customers is too high to advocate the complete removal of marks identifying the substance and potential hazards within the container.
C. Temporary Storage of TIH Materials in Rail Tank Cars

Temporary storage in rail tank cars containing Toxic-by-Inhalation (TIH) materials should remain acceptable as long as they are protected under a facility security plan. 

As a general rule, TIH materials are given priority in the unloading process at distribution facilities that receive rail tank cars. NACD members are cognizant of the risks involving TIH materials and endeavor to limit the number of rail tank cars received on-site and limit the amount of time they are kept on-site.
NACD is concerned that DOT’s decision under HM-223 to de-regulate rail tank cars used as temporary storage has weakened the security of hazardous materials by encouraging the wider use of transloading facilities, which are known to be less secure than having rail tank cars protected at a chemical distribution facility. Additionally, chemical distributors using rail tank cars as storage usually store one to five rail tank cars on-site at any given time, whereas transloading facilities handle rail tank cars at a much higher volume at one time, which presents a security concern of its own.

Another consequence of HM-223 is increased probability of a HazMat transportation incident because of increased trips by tank trucks carrying HazMat. Because rail tank cars on private sidings with or without HazMat are no longer regulated by DOT jurisdiction, all 30,000 local jurisdictions in the United States could theoretically regulate temporary storage of rail cars on-site. As an alternative, distributors use transloading terminals, to which they drive tank trucks and unload HazMat from a rail tank car into the tank truck. It takes five tank trucks to completely unload a rail tank car. Instead of regulating one rail tank car on-site, DOT prefers tank trucks as the method to transport HazMat, because it continues to regulate HazMat using this mode of transportation, even though the probability of a HazMat incident is increased by more frequent trips.
D. Tank Car Integrity
NACD members that use rail tank cars, which is less than half of all NACD members, receive them from suppliers either into their facilities for temporary storage or have them delivered to a transloading terminal. Few distributors lease rail cars. Distributors typically ship HazMat to their customers in tank trucks, either their own or via a common carrier. 

Because distributors are not experts in the manufacture of these containers, we are not in a position to comment on the improvement of rail tank car integrity.

E. Communication and Tracking

Most NACD members ship HazMat by truck, so NACD is not aware of efforts by its members to track shipments by rail. Various types of tracking methods are currently employed by chemical distributors in the distribution of chemicals by truck, including global positioning satellite (GPS) systems. 

NACD would welcome efforts by DHS or DOT to fund a study on the development of technology that tracks HazMat shipments but does not advocate one particular technology over another.
Thank you for considering these comments submitted by the National Association of Chemical Distributors. If you have any questions regarding these comments, please contact Bill Allmond, NACD’s Director of Regulatory and Public Affairs, at 703/527-NACD (6223) or ballmond@nacd.com.

Respectfully submitted,

James L. Kolstad
President and COO
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