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October 16, 2006

Docket Management System

U.S. Department of Transportation

Nassif Building PL-402

400 Seventh Street, N.W.

Washington, DC 20590-0001

RE: DOCKET NO. PHMSA-06-25476 (HM-215I)

Dockets Section:

This letter will serve as formal reply and comment to the referenced docket concerning HM-215I published August 31, 2006. The National Association of Chemical Distributors (NACD) has concerns about the changes proposed in this notice, primarily the imposition of the alternative shipping description sequence on all shipping papers.
NACD is an international trade association headquartered in Arlington, Virginia, with more than 250 chemical distribution companies in the United States and Canada. These companies represent between 80% and 90% of the chemical distribution facilities in the nation and more than 90% of the industry’s gross revenue. NACD member companies have established themselves as leaders in health, safety, security, and environmental performance through implementation of the Responsible Distribution ProcessSM  (RDP), established in 1991 as a condition of membership in NACD. RDP is a third-party verified management practice. 

NACD members operate in every region of the country through 1400 facilities. The membership includes small businesses as well as regional and national companies. Hazardous materials transportation is an integral part of the chemical distribution business. In 2005, NACD members made 6.5 million chemical distribution shipments, were responsible for 46 billion pounds of delivered product, and drove 172 million miles while distributing chemicals.

In this capacity, we forward the following comments for your review, consideration, and action. NACD’s comments are restricted to those areas of the NPRM that the Association opposes or believe require comment.
It is clearly understood and acknowledged that PHMSA must under 49 USC 5120b modify 49 CFR from time to time in order to maintain harmony with international regulations and recommendations such as the UN Recommendations. However, existing U.S. law acknowledges that modification of 49 CFR may only be made when such changes are required by law or will result in an equal or higher level of safety for the general public and those handling and responding to the actual materials while in-transit. Therefore, as stated by PHMSA on page 51905 of this docket: 

“Our goal is to harmonize without sacrificing the current HMR level of safety and without imposing undue burdens on the regulated public”

SECTION 172.202

In light of the above goal, NACD objects to the proposed change to 172.202 for the following reasons and requests that PHMSA address each of these objections in the final rule.

The change is unnecessary. Since 49 CFR 172.202 currently allows the international sequence as an alternative, this change would only remove the existing sequence from the regulations, which would not improve domestic transportation safety. As long as the required information is on the shipping paper, the order of the information is irrelevant. Hazardous materials shippers and inspectors are accustomed to the current system, and the current system has not created problems. Therefore, there is no reason to mandate this change for domestic shippers.
Cost of this change is not economically justified. As noted in section B concerning compliance with Executive Order 12866, it was determined by PHMSA that 

“The total net increase in cost to businesses in implementing the proposed rule is considered to be minimal.”


NACD strongly disagrees that implementation costs will be minimal. NACD further strongly believes that the costs of being forced to adopt the alternative shipping description sequence would far outweigh the benefits. PHSMA did not conduct research to support the conclusion that costs would be minimal nor provide figures or estimates in the NPRM concerning the cost of the change. Previous dockets and the experience of most NACD members demonstrate that most hazardous materials transported in the United States never leave the U.S.  Therefore, no benefit is derived from compliance with international standards for strictly domestic shippers and carriers. 

Since most regulated HazMat chemicals are handled by chemical distributors at one or more times in the distribution chain, this sector should be given additional consideration as to the economic impact such changes have on their cost of operation.  Typical chemical distributor operations in the U.S. generate hundreds of shipping papers/bills of lading each day. Most of these distributors have customized, stand alone computer systems to track and provide the proper descriptions for documents, packagings, and training, many costing thousands of dollars per year to operate. Since these systems are usually customized by the company for its type of operation, a change in the sequence will have a major impact on the cost of modifying the database organization. These companies can not go and purchase an upgrade off-the-shelf from Microsoft to correct the problem. They must have IT personnel contracted to make such system changes since they are not considered as individual product changes. 
Once the changes are completed, all of the employees using the system must be trained, which can take anywhere from one hour to a full day per employee, depending on the complexity of the system. Training is not complete when the instructor has finished speaking. It also involves assurance of competence through testing, verifying that all involved employees receive the training, and maintaining training records.
An additional complicating factor is that DOT shipping information is included on product labels, so all of these would need to be updated as well. For some NACD members, this would involve changing thousands of product descriptions in addition to the standard labeling and training requirements.
In addition to HazMat employees, all roadside inspectors throughout the nation would need to learn and adjust to the new sequencing, marking, and labeling system. Confusion surrounding this new system could complicate inspections and result in potential extensive costs resulting from delayed shipments and lost production. These costs and delays could impact every stage of the distribution system including deliveries of raw materials and other products to NACD members as well as NACD member company shipments to customers. 
As demonstrated by the reasons and examples above, NACD believes that Executive Order 12866 requires an economic impact on this change.
If the alternative shipping description sequence is made mandatory, NACD would prefer at least a four-year transition period. Two years is not enough time for many companies to be able to change all product descriptions, product labels, and shipping papers, and to train employees on the changes.

Negative impact on safety. – It is noted for the record that Congress has required and the DOT has established training for all HazMat Employees. Experience has shown that in order for this training to be effective, the employees must consider the requirements to be reasonable and/or consistent. Changing basic requirements of the regulations such as the sequence could have the unintended consequences of confusing and overwhelming HazMat Employees, particularly regarding an issue for which the benefits cannot be explained or demonstrated.
In addition, changing the basic sequence in the description on shipping papers could have a negative effect on some emergency response personnel. Previous dockets have shown that most emergency responders are volunteers and receive limited training. Changing a basic component of the way they review and respond to information in an emergency may cause confusion and expose these responders to unnecessary danger. 

For these reasons, it is our contention that changes to the basic compliance requirements has a far reaching impact on the effectiveness of training and overall compliance with the HMR.

SECTION 172.312

The NPRM states on page 51901 that “we propose to require the size of the marking to be proportioned so that it is clearly visible…” . We respectfully request that a chart or other reference be provided to precisely state what constitutes “clearly visible”.  NACD suggests language stating that the required markings must be a minimum of  ½ inch in size. 

SECTION 173.133

The changes in this section will require a major review of the technical data of thousands of materials not currently classified as Class 6.1 under 49 CFR. In light of the size of this task , NACD requests that a ten (10) year minimum be provided for transition under 171.14. This period would apply to domestic shipments of Class 6.1 materials and allow the old or new classification and descriptions to be used. Additionally, NACD requests a grandfather clause to allow packages filled prior to a specific date to remain marked without modification for domestic transportation.

CONCLUSIONS

In light of the above information and the impact some of the proposed changes will have on domestic shippers and transporters of materials regulated under the HMR, including the members of NACD, it is respectfully requested that the domestic allowances be maintained. As noted within this document, NACD believes changing basic requirements of the HMR cause confusion and weaken safety without benefit to the majority of shippers who do not ship internationally. 

Thank you for the opportunity to comment.  If you have any questions, or require any additional information, please do not hesitate to contact me at 703/527-6223.

Sincerely,

Jennifer Gibson 
Vice President, Government & Public Affairs

NATIONAL ASSOCIATION OF CHEMICAL DISTRIBUTORS

1560 Wilson Boulevard

Suite 1250

Arlington, VA 22209
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